EXHIBIT 1

F.

As a condition precedent to the enforceability of the Act and the

Settlement Agreement, the AWBA and the United States of America, acting
through the Secretary of the Interior (“Secretary”), executed the Agreement
between the Secretary of the Interior and the State of Arizona for the Firming of
Central Arizona Project Indian Water on November 15, 2007 (“Federal
Agreement”) to carry out the State’s obligation under §105 (b)(2)(A) of the Act.
G.

The Federal Agreement recognizes the AWBA may enter into a

separate contract with the Community for meeting the State’s firming obligation
to the Community and that the Secretary need not be a party to such contract.
H.

The Parties desire to enter into this IGA to establish an annual

process to insure the obligations of the State set forth in Arizona Revised
Statutes § 45-2491 are satisfied.
DEFINITIONS
In this IGA, unless the context within which used requires otherwise:
1.

Terms not otherwise defined herein shall have the same meaning as they

have in the Act, the Settlement Agreement, and in sections of the Arizona
Revised Statutes (“A.R.S.”), as they refer to the firming obligations of the State to
the Community in Title 45 to the extent they are consistent with the Act, and the
Settlement Agreement. References hereafter to the A.R.S. shall be to title and
section numbers without reference to A.R.S.;
2.

“Agreement between the Arizona Water Banking Authority and Gila River

Indian Irrigation and Drainage District of the Gila River Indian Community for
Storage of Central Arizona Project Water at a Groundwater Savings Facility” or
“Water Storage Agreement” means the agreement dated June 16, 2006,
amended January 6, 2009.
3.
“ADWR” shall mean the Arizona Department of Water Resources;
4.

"AWBA" means the Arizona Water Banking Authority established by § 45-

2421 or its successor;
5.
2456;

“APO” means the annual operating plan that is adopted pursuant to § 45-

6.

“BOR” shall mean the Bureau of Reclamation;

7.

“Central Arizona Project” or “CAP” means the federal reclamation project

authorized by the Colorado River Basin Project Act of 1968, 82 Stat. 885, as
amended;
8.

"CAP Indian Priority Water" means that CAP water having an Indian

delivery priority;
9.

"CAP M&I Priority Water" means that CAP water having municipal

and industrial delivery priority;
10.

"CAP NIA Priority Water" means that CAP water having non-Indian

agricultural delivery priority;
11.

“CAWCD” shall mean the Central Arizona Water Conservation District;

12.

"Delivery" means direct physical delivery of water, exchange of

water, or delivery to a lessee;
13.

"Full Order" shall mean the Community's CAP water delivery order that

has not been modified to account for the projected CAP supply;
14.

“Gila River Indian Community” or “Community” shall mean the

government composed of members of the Pima Tribe and the Maricopa Tribe,
which is organized under Section 16 of the Act of June 18, 1934 (25 U.S.C. §
476);
15.

“Long-term Storage Account” or “LTS Account” means an account

established pursuant to § 45-852.01;
16.

“Long-term Storage Credit” or “LTS Credit” means stored water that meets

the requirements of § 45-852.01 and that has been credited to a long-term
storage account;
17.

“Reservation” means all lands lying within the exterior boundaries of the

Gila River Indian Reservation;
18.

“Ten-Year Plan” means the ten-year planning projections contained within

the AWBA report pursuant to § 45-2426(B)(6) that is submitted to the governor,
president of the senate and speaker of the house of representatives on or before
July 1 of each year pursuant to § 45-2426;

19.

“Water Shortage” means available CAP water is insufficient to fully meet

the demand of the Gila River Indian Community, and their lessees, if any, for that
CAP NIA Priority Water reallocated to the Community in accordance with the Act;
20.

“Water Shortage Year” means a Year in which a Water Shortage condition

exists;
21.

“Year” means a calendar year beginning on January 1 and ending on

December 31 of the same year.
AGREEMENT
1.

Term

This IGA shall commence, after execution by all of the parties, on the date it is
filed with the Arizona Secretary of State. This IGA shall terminate December 14,
2107 and shall be reviewed at least every 25 years.
2.

Firming Obligation
2.1

The AWBA shall, in each Year of this Agreement in which there is
a Water Shortage, firm up to 15,000 acre-feet of CAP NIA Priority
Water reallocated to the Community in accordance with the Act,
upon demand of the Community. To satisfy this firming obligation
the AWBA shall cause to be delivered to the Community, as
agreed upon in Section 3, up to 15,000 acre-feet of water in an
amount determined as follows:
a)

Calculate the total water quantity that would have been
available to the Community as if it had received 15,000 acrefeet of CAP M&I Priority Water allocation with the remainder
of its reallocated CAP NIA Priority Water keeping its CAP
NIA Priority Water status.

b)

Calculate the amount of CAP NIA Priority Water made
available to the Community that year.

c)

Subtract the amount calculated in (b) from the amount
calculated in (a) to determine the amount of CAP water the
AWBA shall firm for the Community.

2.2

3.

In each Year of this Agreement in which there is a Water
Shortage, the AWBA's obligation in section 2.1 above to firm CAP
NIA Priority Water reallocated to the Community under the Act
shall commence at such time as any Community entitlements to
CAP Indian Priority Water and CAP M&I Priority Water for such
year are fully exhausted. See Exhibit A, which is attached hereto
and incorporated herein, for representative calculations.

Firming Proposal
3.1

During the development of the Ten-Year Plan, the AWBA shall
evaluate the potential for a Water Shortage during the ten-year
period as follows:
a)

The AWBA will assume the most recent demand of the
Community when projecting the Community’s demand for
the ten-year period, unless additional information is provided
by the Community.

b)

The AWBA shall consult with the Community, ADWR,
CAWCD, and BOR when evaluating the potential for a
Water Shortage during the ten-year period.

c)

The AWBA shall provide the Community with a copy of its
draft Ten-Year Plan at the same time as it is provided to the
AWBA Commission.

3.2

If the projections of the Ten-Year Plan indicate a Water Shortage is
likely in the third year of the planning period, the Community and
the AWBA shall meet within six (6) months following approval of
the Ten-Year Plan to evaluate the potential for a firming obligation.
See Exhibit C, attached hereto and incorporated herein, for
graphical representation of activities occurring during this time
period.

3.3

If the projections of the Ten-Year Plan indicate a Water Shortage is
likely in the second year of the planning period the Community and
the AWBA will undertake the following activites, as illustrated in
Exhibit C:

3.4

a)

The Community and the AWBA shall meet within three (3)
months following approval of the Ten-Year Plan identified in
Section 3.3 to estimate the volume of CAP NIA Priority
Water the AWBA shall firm and to propose one or any
combination of firming methods identified in Exhibit B, and
any amendments thereto, that may be performed to satisfy
the firming obligation.

b)

In the month of December thereafter, the AWBA and the
Community shall report to their governing bodies the
estimated firming volume, potential method(s), and any
agreements that would be necessary to implement the
firming method(s).

c)

In the month of January thereafter, the AWBA and the
Community, based on direction provided by the respective
governing bodies, shall begin developing a preliminary
firming proposal.

d)

In the month of March thereafter, the AWBA and the
Community shall provide a firming proposal to their
respective governing bodies for review that includes the
estimated volume of CAP NIA Priority Water the AWBA shall
firm and the firming method(s) identified in Exhibit B that
shall be performed to satisfy the firming obligation for that
projected Water Shortage Year.

e)

By May 15 thereafter, the AWBA and the Community shall
confirm the firming proposal that will be implemented to
satisfy the firming obligation for the projected Water
Shortage Year.

If the Ten-Year Plan currently in effect projects a Water Shortage in
the following year, the Community and the AWBA shall implement
the confirmed firming proposal according to the following schedule.
See Exhibit C, for activities occurring during this time period:
a)

By September 1 of the year in which the Ten-Year Plan
identified in Section 3.4 is approved, the Community and the
AWBA shall confirm in writing the estimated volume of CAP
NIA Priority Water the AWBA shall firm based on water

availability estimates provided by CAWCD in response to
the findings of the BOR’s August 24 Month Study.

4.

b)

The AWBA shall incorporate as a component of its
preliminary APO the confirmed firming proposal that will be
implemented to satisfy the projected firming obligation.

c)

The AWBA shall provide its preliminary APO to the
Community at the same time it provides its preliminary APO
to the public for comment.

d)

By October 1 of that same Year, the Community shall
submit its Full Order to CAWCD for the following Year and
include in its submittal the confirmed firming proposal that
will be implemented to satisfy the projected firming
obligation.

e)

The AWBA shall include in its final APO that is approved for
the following Year the volume of CAP NIA Priority Water the
AWBA shall firm based on the Community’s Full Order
submitted to CAWCD, the confirmed firming proposal, and
CAWCD's projection of CAP NIA-priority Water for the
Water Shortage Year.

Amending an Approved Firming Proposal
4.1

The Community and the AWBA shall notify each other respectively
of any proposed changes to the approved firming proposal
included in the APO for the Water Shortage Year.

4.2

The Community and the AWBA shall amend the approved firming
proposal included in the APO during a Water Shortage Year if any
of the following apply:
a)

There are substantive changes to the volume of CAP NIA
Priority Water the AWBA is required to firm under the
approved firming proposal included in the APO.

b)

The firming method(s) identified under the approved firming
proposal included in the APO cannot be implemented as
anticipated and/or the parties desire to choose an alternative

method from Exhibit B to satisfy the firming obligation for the
Water Shortage Year.

5.

4.3

Any amendments to the approved firming proposal included in the
AWBA’s APO resulting from Section 4.2.b. shall be through mutual
agreement between the Community and the AWBA.

4.4

If necessary, the AWBA shall amend its APO for the Year to
identify any substantive changes to the approved firming proposal.

4.5

If amendments to the approved firming proposal result in changes
to the volume of CAP NIA Priority Water available to the
Community, the Community shall submit a revised water delivery
schedule to CAWCD and include any modifications to the approved
firming proposal for that Water Shortage Year.

Payments
5.1

The firming costs and payment responsiblities for Years in which
the AWBA has a firming obligation shall be based on the individual
firming methods identified in the firming plan for that Water
Shortage Year.

5.2

In any Year in which the AWBA’s APO includes deliveries of firmed
CAP NIA Priority Water delivered to the Community by CAWCD,
the following shall apply:

5.3

a)

The Community shall pay CAWCD directly the amounts due
for water ordered and delivered in the manner described in
Exhibit 8.2 of the Settlement Agreement.

b)

The AWBA shall pay CAWCD the costs for the recovery of
AWBA LTS Credits that exceed the water delivery charges
paid by Indian water users. AWBA payments to CAWCD
shall be in accordance with the executed recovery
agreement with CAWCD in that Year.

In any Year in which the APO includes the extinguishment of
AWBA LTS Credits accrued on-Reservation, the Community shall
pay the costs for groundwater that is pumped on-Reservation in

lieu of firmed CAP NIA Priority Water delivered to the Community
by CAWCD.
6.

7.

Reporting
6.1

No later than thirty (30) days after the end of each quarter of a
Water Shortage Year, the Community shall submit to the AWBA a
quarterly report of firmed CAP NIA Priority Water the Community
received pursuant to the APO for that Water Shortage Year.

6.2

No later than thirty (30) days after the end of the Water Shortage
Year, the Community shall submit a written report that shall serve
as both the fourth quarterly report and the annual report to the
AWBA of firmed CAP NIA Priority Water that the Community
received pursuant to the APO for that Water Shortage Year.

6.3

In any Water Shortage Year in which the approved firming proposal
includes the recovery of AWBA LTS credits, the AWBA shall on or
before December 31 of that Year, distribute LTS Credits to its
recovery partner.

6.4

The AWBA and the Community shall submit any reports that are
legally or contractually required to carry out the firming proposal
that is adopted for a Water Shortage Year.

Water Quality

In carrying out the firming proposal neither the AWBA nor CAWCD warrant the
quality of any water furnished under the APO and neither is under any obligation
to construct or furnish water treatment facilities to maintain or improve the quality
of any water. The Community waives its right to make a claim against the AWBA
or CAWCD on account of the quality of water or any changes in water quality
caused by the commingling of water delivered under the APO with other water.
8.

Notices

Any notice, demand, or request authorized or required by this IGA shall be in
writing and shall be deemed to have been duly given if delivered by email to a
valid email address designated by the Parties, or if mailed first class or delivered,
to the following address:

If to the AWBA:
Manager
Arizona Water Banking Authority
3550 N. Central Avenue
Phoenix, Arizona, 85012

If to the Community:
Governor and
General Counsel for the Community
Gila River Indian Community
525 West Gu u Ki
Post Office Box 97
Sacaton, Arizona 85247
9.

Miscellaneous
9.1

This IGA is solely for the benefit of the Parties and does not create,
nor shall it be construed to create, rights in any third party unless
expressly provided herein. No third party may enforce the terms
and conditions of this IGA.

9.2

The waiver by either Party of any breach of any term, covenant or
condition of this IGA shall not be deemed a waiver of any other
term, covenant or condition, or any subsequent breach of the same
or any other term, covenant or condition of this IGA.

9.3

The terms, covenants and conditions of this IGA constitute the
entire agreement between the Parties, and no understandings of
obligations not expressly set forth in this IGA shall be binding upon
them. This IGA may not be modified or amended in any manner
unless in writing signed by the Parties.

9.4

This IGA shall be governed by and construed in accordance with
applicable laws of the State of Arizona.

9.5

The Parties to this IGA are hereby notified of A.R.S. § 38-511.

9.6

The Parties shall obtain and maintain all licenses, permits and

authority necessary to perform their obligations pursuant to this
IGA, and shall comply with all applicable state, federal and local
laws, including but not limited to those regarding unemployment
insurance, disability insurance and worker’s compensation. This
IGA does not relieve either party from any obligation or
responsibility imposed upon it by law.
9.7

Neither party shall be considered an officer, employee or agent of
the other. No monitoring or supervisory responsibility over the
other party’s activities arises on the part of the other arises or as a
result of, or pursuant to, this IGA other than as expressly provided
herein.

9.8

The provisions of this IGA are severable to the extent that if any
provision is held unenforceable under applicable law, the remaining
provisions of the IGA shall remain in effect.

9.9

All books, accounts, reports, files and other records relating to this
IGA shall be subject at all reasonable times to inspection and audit
by the State of Arizona and the AWBA for five (5) years after
completion of the IGA. Such records shall be produced at such
state offices as are designated by the State of Arizona and the
AWBA.

9.10

Each Party to this IGA is independently responsible in the event of
its own negligence. Neither Party agrees to indemnify the other
Party.

9.11

The Parties shall attempt to resolve all claims, disputes,
controversies, or other matters in question between the Parties
arising out of, or relating to, this IGA (“Dispute”) promptly,
equitably, and in a good faith manner. Any Dispute arising out of
this Agreement are subject to arbitration to the extent required by
A.R.S. §12-133 and §12-1518. The prevailing Party in such
arbitration may seek enforcement of such award in any court of
competent jurisdiction. Each Party agrees to submit to the
jurisdiction of any such court solely for purposes of the
enforcement of such arbitration decision and for no other purpose.

9.12

The waiver of any breach or default of any of the provisions of this
Agreement shall not be construed as a waiver of any succeeding

EXHIBIT A

EXHIBIT B
Methods for Firming Gila River Indian Community CAP NIA Priority Water
Described below are firming methods identified by the Community and the AWBA
that may be implemented when the AWBA has a firming obligation to the
Community as calculated in Exhibit A. The firming methods are not listed by
priority but reflect various options currently available. This Exhibit may be
amended as needed to include additional firming methods agreed upon by the
Community and the AWBA. The Community and the AWBA recognize that the
parties may enter into future agreements to facilitate the State’s obligation to firm
CAP NIA Priority Water for the Community. Potential agreements have been
identified under each method.
1.

AWBA LTS Credits Accrued Off-Reservation – AWBA LTS credits
accrued off-Reservation are used to firm CAP NIA Priority Water ordered by
the Community. LTS Credits may be utilized the following ways:
a) CAWCD recovers AWBA LTS Credits accrued off-Reservation and
delivers firmed NIA Priority CAP water to the Community directly or by
exchange. A recovery agreement between the AWBA and CAWCD is
required.
i. The Community is responsible for paying the water delivery
charges to CAWCD.
ii. The AWBA is responsible for paying CAWCD recovery costs that
exceed the water delivery charges paid by Indian water users.
b) AWBA LTS Credits accrued in the vicinity of the Reservation are
extinguished by the AWBA and the Community pumps an equivalent
amount of groundwater as “firmed water” which is accepted by the
Community as water delivered to meet an equivalent portion of the
State’s firming obligation for that Water Shortage Year. The
Community is responsible for paying for the groundwater pumped in
lieu of its water delivery.

2.

Existing AWBA LTS Credits Accrued On-Reservation – In accordance
with Section 11.1 of the Water Storage Agreement, AWBA LTS Credits
accrued from water stored pursuant to AWBA Water Storage Permit Nos.
73-211277.0100 and 73-211277.0200 are extinguished by the AWBA and
accepted by the Community as water delivered to meet an equivalent
portion of the State’s firming obligation for that Water Shortage Year.

3.

Potential Future AWBA LTS Credits Accrued On-Reservation – AWBA
LTS Credits accrued from water stored on Reservation at potential future

storage facilities may be extinguished and accounted for as described in
method No. 2 above. This would require the Community to hold an
underground storage facility permit issued by ADWR and the AWBA to hold
a water storage permit issued by ADWR for storage at the facility.
Additionally, the AWBA and the Community would need to enter into a water
storage agreement for storage at the facility.
4.

AWBA Direct Deliveries On-reservation – “Firming credits” accrued by
the AWBA pursuant to an agreement with the Community for deliveries of
water to the Community during non-shortage years are debited from the
total volume of firming credits held in a “Firming Account”. The Community
reduces its order for CAP NIA Priority Water and pumps an equal volume of
groundwater.

EXHIBIT C

Firming Proposal Timeline
Development of
Ten-Year Plan

Development of
Ten-Year Plan

(AWBA consults with
Community, CAWCD &
BOR on potential Water
Shortages) [3.1a & b]

AWBA adopts
Ten-Year Plan

AWBA adopts
Ten-Year Plan

Apr

May

Jun

Jul

Aug

Sep

Oct

Nov

Dec

Shortage 3 Years Out

AWBA makes
Draft Ten-Year
Plan available
[3.1c]
CAWCD provides water
projections

AWBA adopts
Ten-Year Plan
(incorporates
firming
proposal)

Feb

Mar

Apr

May

Jun

Jul

Aug

Sep

Oct

Nov

Dec

Jan

Feb

Mar

Apr

May

Shortage 2 Years Out
CAP water
orders
submitted
Oct. 1

BOR releases
24-Month study

AWBA & Community meet to evaluate
potential for firming obligation [3.2]
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Jan

AWBA makes
Draft Ten-Year
Plan available
CAWCD provides
water projections

AWBA &
Community concur
on estimated
firming volume &
propose firming
methods
[3.3a]

Development of Annual Plan of
Operation (APO)

Development of
Ten-Year Plan

AWBA
adopts APO

AWBA
adopts APO

M
Mar

AWBA & Community
report potential firming
volume, method(s), &
necessary agreements
to governing bodies
[3.3b]

Water Shortage
Year Begins
Jan 1

AWBA adopts APO
(includes firming
proposal as
component) [3.4e]

Jun

Jul

Aug

Sep

Oct

Nov

Dec

Jan

Shortage Following Year

CAP water
orders
submitted
Oct. 1

BOR releases
24-Month study

AWBA makes Draft
Ten-Year Plan
available

AWBA &
Community
provide
preliminary
firming
proposal to
governing
bodies

AWBA & Community
confirm firming
proposal by May 15
[3.3e]
CAWCD provides water
projections

AWBA & Community develop
firming proposal [3.3c]

Community submits full CAP
water order, including
monthly delivery schedule and
firming proposal. Oct 1 [3.4d]
AWBA makes Preliminary APO available to
community & public [3.4c]
AWBA incorporates firming
proposal as component in
Preliminary APO [ [3.4b]
AWBA & Community
confirm estimated firming
volume based on CAWCD
final estimates [3.4a]
BOR releases
24-Month study

